AGREEMENT FOR ADJUSTMENT OF UTILITY


Company Name:
Garland Power and Light
Contract No.
___________________

Address:
1755 Gasoline Alley
Project Name
___________________

Address:
Garland, TX 75040
Section:
___________________

Attn:
Johnny Carlock

This Agreement, by and between the North Texas Tollway Authority (hereafter the “Authority”) and the City of Garland, Texas, a home rule municipality whose electric utility operates under the name of Garland Power and Light, (hereafter the “Utility”), shall have an effective date of _______________, 20__. 

The Authority has notified the Utility that, in accordance with Section 366.171 of the Texas Transportation Code, certain of the Utility’s facilities must be relocated or adjusted to permit construction of the

Tollway Project Name


.  The Authority acknowledges its obligation to pay the cost of the relocation, removal or grade separation as set forth in Section 366.171(b) of the Texas Transportation Code.  A Statement of Work (“SOW”), Cost Estimates and Construction Plans (“Plans”) for the required relocation or adjustment work (hereinafter called the “Work”) have been prepared by Utility at the request of the Authority.  The Authority has reviewed and approved such Statement of Work, Cost Estimates, and Plans, which are attached hereto, respectively, as Attachments A-1, A-2 and A-3, and incorporated herein.

Subject to the other provisions of this Agreement, upon completion of the Work in accordance with the Plans, the Authority will reimburse the Utility its costs for the Work in an amount estimated to be 






 Dollars ($              .00). 

Notwithstanding the foregoing estimate, reimbursement shall be based on the actual cost of the Work, less the salvage value, if any, of existing materials, and, to the extent reflected in the Cost Estimates, less the cost of plant betterments and credit for extended service life. Betterments and extended service life credits, if any, are shown in the attached cost estimates. 

Costs to be reimbursed by the Authority include, but are not limited to, the cost of all engineering, field surveys, additional right-of-way, if any, and cost of construction incurred by the Utility that are required to complete the Work in accordance with the Plans, less the adjustments, if any, described in the Cost Estimates or as otherwise necessitated by circumstances arising during the performance of the Work.. A detailed payment request, outlining all costs associated with the Work shall be submitted by the Utility for approval by the Authority within 60 days of completion of the Work, which approval shall not be unreasonably withheld.

If after the execution of this Agreement, or at any time during the performance of the Work, the Utility determines or has reasonable indications that the actual cost of the Work will exceed the estimate stated in this Agreement by ten percent (10%) or more, the Utility shall notify the Authority in writing of the event(s) or circumstances giving rise to the additional cost, and must obtain the written approval from the Authority for the increased amount before performing any additional Work, which approval shall not be unreasonably withheld.

Without limiting the foregoing sentence, reimbursements will not be made for any changes in, or additions to, the Work shown on the Plans and Cost Estimates unless they are previously approved in writing by the Authority, which approval shall not be unreasonably withheld.

Commencement of the Work is dependent on the Authority’s overall Project construction schedule. Attachment B to this Agreement, which is hereby made a part hereof, sets forth the estimated commencement and completion dates for the Work and any other milestone dates agreed upon by the Authority and the Utility.  The Utility acknowledges that the time provided for the Work is reasonable and achievable by the Utility.  

The Utility expressly acknowledges that time is of the essence in the performance of the Work in accordance with the Schedule of Work, and failure of the Utility to prosecute the Work in accordance with this Agreement may impair the Authority’s ability to comply with the overall Project construction schedule and cause substantial additional costs and expense to the Authority.  If the Utility does not complete the Work by the completion date specified in the Schedule of Work, the Authority may:

(a)
reduce the total cost required to be paid to the Utility under Subsection (b) of Section 366.171 by ten percent (10%) for each thirty (30) day period or any portion of a 30-day period by which the relocation exceeds the completion date specified in the Schedule of Work; or 

(b)
complete the Work at the expense of the Utility. 

If the Authority determines that a delay in the Work is the result of circumstances beyond the control of the Utility, the Schedule of Work, including the completion date specified therein, shall be amended to account for such delays. 

The Utility acknowledges and agrees that the foregoing remedies provided to the Authority under this paragraph are authorized under Section 366.171 of the Texas Transportation Code 

The Utility’s performance under this Agreement shall be suspended for any period in which its performance is delayed or interfered with by act or fault of the Authority, the Authority’s Contractors, other utilities, or due to damage caused by fire, lightning, floods, or acts of God, or circumstances or conditions beyond the Utility’s reasonable control (force majeure events) and its time for its performance extended by the amount of time of such delay, but no longer than the amount of time reasonably occasioned by the delay. If a delay in the Work results from a force majeure event, the Authority shall take no reduction under “(a)” above from the amount owed the Utility under Section 366.171(b) of the Texas Transportation Code to the extent the delay is occasioned by those circumstances. However, in the event the Utility claims delay of performance as a result of any of the foregoing “force majeure” events it shall deliver written notice of the commencement of any such delay to the Authority not later than seven (7) says after the Utility becomes aware of the same, and if the Utility fails to notify the Authority of the occurrence of a force majeure event causing such delay, and the Authority is not otherwise aware of the force majeure event, the Utility shall not be entitled to avail itself of the provisions contained in this paragraph.

The Authority will, upon completion of the Work in accordance with the Plans, and upon receipt of a final billing, make payment to the Utility in the amount of ninety percent (90%) of the eligible costs as shown in the final billing.  Payment shall be made within 45 days of receipt of the billing.  The Authority may thereafter conduct an audit to determine the actual costs reimbursable under the Agreement, which audit shall be concluded within 180 days of receipt of the final billing, and shall make a final payment to the Utility of the balance of the final billing if such amount is properly reimbursable under the Agreement.  If the Authority determines that the Utility is entitled to less than the amount already paid to the Utility, the Utility will remit the amount of any such overage not in dispute to the Authority within thirty (30) days of such a determination.  

The Utility agrees to provide “Plans of Record” to the Authority within ninety (90) days of completion of the Work that clearly show the actual as-built location and elevation of the newly constructed facilities, as well as all revisions to the Plans previously approved by the Authority.

This Agreement is subject to cancellation by the Authority at any time up to the date that Work under this Agreement has commenced, and such cancellation will not create any liability on the part of the Authority except for actual costs incurred by the Utility in anticipation of commencement of the Work. 

The Utility by execution of this Agreement does not waive any of the rights which Utility may have within the limits of the law.

It is expressly understood that the Utility conducts the Work at its own risk, and that the Utility agrees to indemnify and hold harmless the Authority to the extent permitted by applicable law, from and against all claims, damages, or losses and expenses resulting from the Utility’s negligence in performance of the Work.

Any notice required or desired to be given from one party to the other party to this Agreement shall be in writing and shall be given and shall be deemed to have been served and received (whether actually received or not) if (i) delivered in person to the address set forth below; (ii) deposited in an official depository under the regular care and custody of the United States Postal Service located within the confines of the United States of America and sent by certified mail, return receipt requested, and addressed to such party at the address hereinafter specified; or (iii) delivered to such party by courier receipted delivery.  Either party may designate another address within the confines of the continental United States of America for notice, but until written notice of such change is actually received by the other party, the last address of such party designated for notice shall remain such party's address for notice.

If any term or provision of this Agreement is held to be illegal, invalid or unenforceable, the legality, validity or enforceability of the remaining terms or provisions of this Agreement shall not be affected thereby, and in lieu of each such illegal, invalid or unenforceable term or provision, there shall be added automatically to this Agreement a legal, valid or enforceable term or provision as similar as possible to the term or provision declared illegal, invalid or unenforceable.

Either the Utility or the Authority shall have the right to waive any requirement contained in this Agreement, which is intended for the waiving party's benefit, but, except as otherwise provided herein, such waiver shall be effective only if in writing executed by the party for whose benefit such requirement is intended.  No waiver of any breach or violation of any term of this Agreement shall be deemed or construed to constitute a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the same or of a different type of breach or violation.

This Agreement and all of the transactions contemplated herein shall be governed by and construed in accordance with the laws of the State of Texas.  The provisions and obligations of this Agreement are performable in Dallas County, Texas such that exclusive venue for any action arising out of this Agreement shall be in Dallas County, Texas.

This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, and all of which shall constitute but one and the same instrument.

All attachments and exhibits to this Agreement are incorporated herein by reference for all purposes wherever reference is made to the same.

It is understood and agreed that this Agreement contains the entire agreement between the parties and supersedes any and all prior agreements, arrangements or understandings between the parties relating to the subject matter.  No oral understandings, statements, promises or inducements contrary to the terms of this Agreement exist.  This Agreement cannot be changed or terminated orally and no written modification of this Agreement shall be effective unless executed by both parties.

Nothing contained in this Agreement shall be deemed or construed by the parties hereto or by any third party to create the relationship of principal and agent or of partnership or of joint venture or of any association whatsoever between the parties, it being expressly understood and agreed that no provision contained in this Agreement nor any act or acts of the parties hereto shall be deemed to create any relationship between the parties other than the relationship of  independent parties contracting with each other solely for the purpose of effecting the provisions of this Agreement.  There are no third-party beneficiaries to this Agreement and no third-party beneficiaries are intended by implication or otherwise.

In accordance with the provisions of Subchapter I, Chapter 271, Tex. Local Gov’t Code, the parties agree that, prior to instituting any lawsuit or other proceeding arising from a dispute under this agreement, the parties will first attempt to resolve the dispute by taking the following steps:  (1)  A written notice substantially describing the nature of the dispute shall be delivered by the dissatisfied party to the other party, which notice shall request a written response to be delivered to the dissatisfied party not less than 5 days after receipt of the notice of dispute.  (2)  If the response does not reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall give notice to that effect to the other party whereupon each party shall appoint a person having authority over the activities of the respective parties who shall promptly meet, in person, in an effort to resolve the dispute.  (3)  If those persons cannot or do not resolve the dispute, then the parties shall each appoint a person from the highest tier of managerial responsibility within each respective party, who shall then promptly meet, in person, in an effort to resolve the dispute. 

The signatories to this Agreement warrant that each has the authority to enter into this Agreement on behalf of the party represented.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date below written.

The Authority:





The Utility:

NORTH TEXAS TOLLWAY AUTHORITY
CITY OF GARLAND, TEXAS

By: ______________________________

By:  ________________________________

Title: _____________________________

Title: _______________________________

Date: _____________________________

Date: _______________________________

ADDRESS FOR NOTICES

The Authority:




The Utility:

North Texas Tollway Authority


City of Garland, Texas

5900 W. Plano Parkway



504 State Street

P.O. Box 260729




Garland, TX  75040

Plano, TX  75026




Phone:

Phone: (214) 461-2090



Fax:
Fax:  
(214) 528-4826



Attn:  Transmission & Distribution Director

Attn:
Gerald E. Carrigan




Contract No. ______________________________
ATTACHMENT A1 – STATEMENT OF WORK

The Construction Cost Estimate includes Compensation for Line and Pole Relocations Complete-In-Place, including removal of existing structures and concrete pads, all ancillary hardware and materials, Company and Construction Contractor Labor and Equipment Costs, and Expenses and Indirect Cost.  A copy of the Construction Cost Estimate is attached hereto as Exhibit A2 and incorporated herein.  

Contract No. ______________________________
ATTACHMENT A2 – COST ESTIMATES

I.
Summary of Cost Estimates.



___________


Total Construction Cost






$  
II.
Detailed Cost Estimates (on separate pages that follow).


Contract No. ______________________________
ATTACHMENT A3 – CONSTRUCTION PLANS

The attached Construction Plans are for relocation of the following transmission lines. 

(Construction Plans follow as part of this Attachment A3).  

Contract No. ______________________________
ATTACHMENT B – SCHEDULE OF WORK

To conform to the Authority’s overall Project construction schedule, all Work under this Agreement must be completed by _______________, 20__.

Upon execution of this Agreement by both parties, and within fifteen (15) days of receiving written Notice to Proceed from the Authority, the Utility shall prepare and submit to the Authority a Utility Construction Schedule, based on the Completion date stated above.

With mutual consent of the Authority and the Utility, the Utility Construction Schedule shall be appended to this Agreement as Exhibit B1 and shall be made a part of this Agreement.
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